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automobiles (including trucks and vans). 
See section 6.02(6) of Rev. Proc. 2019-46.

SECTION 6. MAXIMUM VALUE 
OF EMPLOYER-PROVIDED 
AUTOMOBILES

For purposes of the fleet-average val-
uation rule in § 1.61-21(d)(5)(v) and the 
vehicle cents-per-mile valuation rule in 
§ 1.61-21(e), the maximum FMV of au-
tomobiles (including trucks and vans) first 
made available to employees in calendar 
year 2021 is $51,100.

SECTION 7. EFFECTIVE DATE

This notice is effective for: (1) de-
ductible transportation expenses paid or 
incurred on or after January 1, 2021; (2) 
mileage allowances or reimbursements 
paid to a charitable volunteer or a member 
of the Armed Forces to whom § 217(g) ap-
plies: (a) on or after January 1, 2021, and 
(b) for transportation expenses the char-
itable volunteer or such member of the 
Armed Forces pays or incurs on or after 
January 1, 2021; and (3) for purposes of 
the maximum FMV of employer-provided 
automobiles for which employers may use 
the fleet-average valuation rule in §1.61-
21(d)(5)(v) or the vehicle cents-per-mile 
rule in §1.61-21(e), automobiles first 
made available to employees for personal 
use on or after January 1, 2021.

SECTION 8. EFFECT ON OTHER 
DOCUMENTS

Notice 2020-05 is superseded.

DRAFTING INFORMATION

The principal author of this notice is 
Anna Gleysteen of the Office of Associate 
Chief Counsel (Income Tax and Account-
ing). For further information on this notice 
regarding the use of an employee-provid-
ed automobile, contact Ms. Gleysteen at 
(202) 317-7007 (not a toll-free number). 
For further information on this notice re-
garding the use of an employer-provided 
automobile, contact Stephanie Caden of 
the Office of Associate Chief Counsel 

(Employee Benefits, Exempt Organiza-
tions, and Employment Taxes), at (202) 
317-4774 (not a toll-free number).

Beginning of Construction 
for Sections 45 and 48; 
Extension of Continuity 
Safe Harbor for Offshore 
Projects and Federal Land 
Projects

Notice 2021-5

SECTION 1. PURPOSE

This notice clarifies and modifies the 
prior notices1 published by the Department 
of the Treasury (Treasury Department) 
and the Internal Revenue Service (IRS) 
that address the beginning of construction 
requirement for qualified facility and en-
ergy property projects under §§ 45 and 48, 
respectively, of the Internal Revenue Code 
(Code). Specifically, section 4.01 of this 
notice provides that a qualified facility or 
energy property construction project that 
is an Offshore Project or a Federal Land 
Project (each as defined in section 4.02 of 
this notice) satisfies the Continuity Safe 
Harbor (as defined in section 2.04(3) of 
this notice) if a taxpayer places the quali-
fied facility or energy property that is the 
subject of the project into service within 
10 calendar years after the calendar year 
during which construction of the project 
began.

SECTION 2. BACKGROUND

.01 Renewable Electricity Production 
and Investment Tax Credits. Section 38 of 
the Code allows certain business credits 
against the tax imposed by chapter 1 of 
subtitle A of the Code. Among the cred-
its allowed by § 38 are (i) the renewable 
electricity production tax credit under § 45 
of the Code (PTC), and (ii) the investment 
tax credit determined under § 46 of the 
Code (ITC). The ITC includes the energy 
credit under § 48. See § 46(2).

.02 Qualification and Calculation of 
PTC and ITC. To qualify for the PTC, 
electricity must, among other things, be 
produced by the taxpayer at a qualified fa-
cility described in § 45(d). See § 45(a)(2)
(A)(ii). The PTC for any taxable year is 
calculated by multiplying an inflation-ad-
justed credit rate by kilowatt hours of 
electricity produced and sold by the tax-
payer to an unrelated person. See § 45(a). 
The ITC is calculated as a percentage of 
the basis of energy property (as defined 
in § 48(a)(3)) placed in service during the 
taxable year. See § 48(a)(1). Additionally, 
under § 48(a)(5), a taxpayer may elect to 
claim the ITC in lieu of the PTC with re-
spect to qualified property that is part of 
certain qualified facilities. Both the PTC 
and the ITC have beginning of construc-
tion requirements.

.03 Recent amendments to PTC and 
ITC statutes. The Taxpayer Certainty and 
Disaster Tax Relief Act of 2020 (Act), 
enacted as Division EE of the Consoli-
dated Appropriations Act, 2021, Public 
Law 116-260 (Dec. 27, 2020), amend-
ed §§ 45 and 48 with regard to the PTC 
and the ITC. Section 131(a) of the Act 
extended the deadlines for the beginning 
of construction requirements for certain 
qualified facilities to December 31, 2021 
(in other words, before January 1, 2022). 
Section 131(b) of the Act extended the 
beginning of construction deadline appli-
cable to the election to claim the ITC in 
lieu of the PTC by one year with respect 
to certain qualified facilities if construc-
tion of such facilities begins before Janu-
ary 1, 2022. Section 132(a) of the Act ex-
tended the deadlines for the beginning of 
construction requirements for certain ITC 
energy property to December 31, 2023 (in 
other words, before January 1, 2024). In 
addition, sections 131(c) and 132(b) of the 
Act extended beginning of construction 
deadlines for the phaseout provisions ap-
plicable to the PTC and the ITC. Finally, 
section 204 of the Act amends § 48(a)(5) 
of the Code to provide special rules for 
“qualified offshore wind facilities.”

.04 Physical Work Test, Five Percent 
Safe Harbor, and Continuity Requirement 
for Qualified Facilities. Notice 2013-29 
provides two methods to establish the 

1 Notice 2013-29, 2013-20 I.R.B. 1085; Notice 2013-60, 2013-44 I.R.B. 431; Notice 2014-46, 2014-36 I.R.B. 520; Notice 2015-25, 2015-13 I.R.B. 814; Notice 2016-31, 2016-23 I.R.B. 
1025; Notice 2017-04, 2017-4 I.R.B. 541; Notice 2018-59, 2018-28 I.R.B. 196; Notice 2019-43, 2019-31 I.R.B. 487; and Notice 2020-41, 2020-25 I.R.B. 954 (collectively, the prior notices).
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beginning of construction for a qualified 
facility: (i) the “Physical Work Test” and 
(ii) the “Five Percent Safe Harbor.” Each 
method requires a taxpayer to make con-
tinuous progress towards completion once 
construction of the qualified facility proj-
ect has begun (Continuity Requirement).

(1) Physical Work Test. Section 4 of 
Notice 2013-29 sets forth the Physical 
Work Test. Section 4.01 of the notice 
provides the following, which requires a 
facts-and-circumstances analysis:

Construction of a qualified facility be-
gins when physical work of a significant 
nature begins. . . . Whether a taxpayer has 
begun construction of a facility before 
[the statutory deadline], will depend on 
the relevant facts and circumstances. The 
[IRS] will closely scrutinize a facility, and 
may determine that construction has not 
begun on a facility before [the statutory 
deadline], if a taxpayer does not maintain 
a continuous program of construction as 
determined under section 4.06 [(Continu-
ous Construction Test)]. (Emphasis add-
ed.)

Section 4.06(1) of Notice 2013-29 
provides that a “continuous program of 
construction” involves continuing physi-
cal work of a significant nature. Further, 
section 4.06(1) provides that whether the 
taxpayer has maintained a continuous pro-
gram of construction (and thus satisfied 
the Continuous Construction Test) will be 
determined by the relevant facts and cir-
cumstances.

(2) Five Percent Safe Harbor. Section 
5 of Notice 2013-29 sets forth the Five 
Percent Safe Harbor. Section 5.01 of the 
notice provides the following general rule, 
which also requires a facts-and-circum-
stances analysis:

 Construction of a facility will be con-
sidered as having begun before [the 
statutory deadline], if (1) a taxpayer 
pays or incurs (within the meaning of 
Treas. Reg. § 1.461-1(a)(1) and (2)) 
five percent or more of the total cost 
of the facility, except as provided in 
section 5.01(2), before [the statutory 
deadline], and (2) thereafter, the tax-
payer makes continuous efforts to ad-
vance towards completion of the facil-
ity (as determined under section 5.02) 
[(Continuous Efforts Test)]. (Emphasis 
added.)

Section 5.02(1) of Notice 2013-29 
provides that whether a taxpayer makes 
continuous efforts to advance towards 
completion of the facility (and thus satis-
fies the Continuous Efforts Test) will be 
determined by the relevant facts and cir-
cumstances. Further, section 5.02(1) pro-
vides that facts and circumstances indicat-
ing continuous efforts to advance towards 
completion of the facility may include, but 
are not limited to: (i) paying or incurring 
additional amounts included in the total 
cost of the facility; (ii) entering into bind-
ing written contracts for components or 
future work on construction of the facil-
ity; (iii) obtaining necessary permits; and 
(iv) performing physical work of a signif-
icant nature (as described in section 4.02 
of Notice 2013-29). See section 5.02(1)(a) 
through (d).

(3) Continuity Safe Harbor for de-
termining satisfaction of the Continuity 
Requirement. Notice 2013-60 provides 
clarifications for determining whether a 
taxpayer satisfies the Physical Work Test 
or the Five Percent Safe Harbor with re-
gard to a qualified facility. In particular, 
section 3.02 of Notice 2013-60 provides 
a “Continuity Safe Harbor” that allows 
a facility to be deemed to have satisfied 
the Continuity Requirement. Under the 
Continuity Safe Harbor, if a facility is 
placed in service before January 1, 2016, 
the facility will be considered to satis-
fy (i) the Continuous Construction Test, 
for purposes of satisfying the Physical 
Work Test, or (ii) the Continuous Efforts 
Test, for purposes of satisfying the Five 
Percent Safe Harbor. Section 3.02 of the 
notice also provides that, if a facility is 
not placed in service before January 1, 
2016, whether the facility satisfies the 
Continuous Construction Test or Con-
tinuous Efforts Test will be determined 
by the relevant facts and circumstances, 
as described in sections 4.06 and 5.02 of 
Notice 2013-29, respectively.

.05 Additional notices further extend-
ing and modifying the Continuity Safe 
Harbor. The Treasury Department and the 
IRS have published several notices to ex-
tend and otherwise modify the Continuity 
Safe Harbor, which include the following:

(1) Notice 2015-25, which extends the 
Continuity Safe Harbor for one year.

(2) Notice 2016-31, which modifies 
the Continuity Safe Harbor (as originally 

provided in section 3.02 of Notice 2013-
60 and extended by Notice 2015-25) by 
providing that, if a taxpayer places a fa-
cility in service by the later of (i) a calen-
dar year that is no more than four calendar 
years after the calendar year during which 
construction of the facility began, or (ii) 
December 31, 2016, the facility will be 
considered to satisfy the Continuity Safe 
Harbor.

(3) Notice 2017-04, which further ex-
tends and modifies the Continuity Safe 
Harbor by providing that, if a taxpayer 
places a facility in service by the later of 
(i) a calendar year that is no more than 
four calendar years after the calendar year 
during which construction of the facili-
ty began, or (ii) December 31, 2018, the 
facility will be considered to satisfy the 
Continuity Safe Harbor.

(4) Notice 2018-59, which provides 
methods to establish the beginning of con-
struction of an energy property (that is, 
the Physical Work Test and Five Percent 
Safe Harbor), a Continuity Requirement 
for both methods, rules for transferring 
energy property, and additional rules ap-
plicable to the beginning of construction 
requirement for energy property projects 
for purposes of the ITC. Section 6.05 of 
Notice 2018-59 provides a Continuity Safe 
Harbor that mirrors the safe harbor provid-
ed for qualified facilities in the prior no-
tices:

 Except as provided in this section, if a 
taxpayer places an energy property in 
service by the end of a calendar year 
that is no more than four calendar years 
after the calendar year during which 
construction of the energy property be-
gan (the Continuity Safe Harbor Dead-
line), the energy property will be con-
sidered to satisfy the Continuity Safe 
Harbor. The excusable disruption rules 
in section 6.03 do not apply for purpos-
es of applying the Continuity Safe Har-
bor. However, if an energy property is 
not placed in service before the end of 
the fourth calendar year after the cal-
endar year during which construction 
of the energy property began, whether 
the energy property satisfies the Con-
tinuity Requirement under either the 
Physical Work Test or the Five Percent 
Safe Harbor will be determined by the 
relevant facts and circumstances.
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(5) Notice 2019-43, which provides 
that the Continuity Safe Harbor may be 
tolled and extended in certain limited cir-
cumstances involving significant national 
security concerns.

(6) Notice 2020-41, which, in response 
to development delays caused by the 
Coronavirus Disease 2019 (COVID-19) 
pandemic, extended the Continuity Safe 
Harbor from four years to five years for 
qualified facilities or energy property that 
began construction under the Physical 
Work Test or the Five Percent Safe Harbor 
in either calendar year 2016 or 2017.

.06 Relief provided to qualified off-
shore wind facilities by the Taxpayer Cer-
tainty and Disaster Tax Relief Act of 2020 
— (1) Qualified offshore wind facilities. 
Section 204 of the Act amends § 48(a)(5) 
of the Code to provide special rules for 
“qualified offshore wind facilities.” Under 
amended § 48(a)(5)(F)(ii), a “qualified 
offshore wind facility” means a qualified 
facility described in § 45(d)(1) (deter-
mined without regard to any date by which 
the construction of the facility is required 
to begin) that is located in the inland navi-
gable waters of the United States or in the 
coastal waters of the United States.

(2) Summary of relief. Solely with re-
gard to qualified offshore wind facilities, 
amended § 48(a)(5)(F)(i) provides the 
following relief. First, for purposes of 
qualifying as a qualified investment credit 
facility (as defined by § 48(a)(5)(C)), the 
beginning of construction deadline under 
§ 48(a)(5)(C)(ii) is extended to Decem-
ber 31, 2025. See § 48(a)(5)(F)(i)(I). In 
addition, the phaseout of credit for wind 
facilities under § 48(a)(5)(E) does not 
apply. See § 48(a)(5)(F)(i)(II). Lastly, for 
purposes of qualifying as a qualified fa-
cility (as defined by § 45(d)(1)) for which 
a taxpayer can elect to claim the ITC in 
lieu of the PTC under § 48(a)(5), the be-
ginning of construction deadline provided 
in § 45(d)(1) is extended to December 31, 
2025. See § 48(a)(5)(F)(i)(III).

(3) Applicability of relief. Amended § 
48(a)(5)(F) applies to periods after De-
cember 31, 2016, under rules similar to 
the rules of § 48(m) of the Code before 
the amendment of § 48 by the Revenue 
Reconciliation Act of 1990. This citation 
makes applicable certain transitional rules 
regarding the ability of a taxpayer to claim 
qualified progress expenditures to the ex-

tent of their qualified investment. See sec-
tion 204(b) of the Act.

SECTION 3. RECOGNITION 
OF GREATER DELAYS FOR 
CONSTRUCTION OF PROJECTS 
OFFSHORE AND ON FEDERAL 
LAND

.01 Overview. The Treasury Depart-
ment and the IRS are aware of certain 
qualified facilities and energy property 
that are being constructed Offshore or on 
Federal Land (each as defined in section 
4.02 of this notice). Based on comments 
received from Congress and project stake-
holders, the Treasury Department and the 
IRS have determined that such projects or-
dinarily are subject to significantly greater 
delays than projects not constructed Off-
shore or on Federal Land, and therefore 
are at a significantly higher risk of failing 
the Continuity Safe Harbor.

.02 Description of typical project de-
lays. The ordinary-course delays for the 
qualified facility and energy property 
projects described in section 3.01 of this 
notice result from various complicating 
factors, including (i) the applicability of 
significantly more stringent permitting re-
quirements, (ii) lengthier engineering and 
construction timelines due to, for exam-
ple, the difficulty of installing equipment 
Offshore, (iii) heightened environmental 
regulation (including, for example, the 
environmental analysis process carried 
out by the Director of the Bureau of Land 
Management), and (iv) the need to con-
struct new transmission lines to connect 
these projects to the electrical grid sys-
tem of the United States (Grid). In addi-
tion, such delays ordinarily are outside 
the control of the project developers and 
can result in project completion times of 
up to twice as long as those experienced 
by qualified facility and energy property 
projects that are not constructed Offshore 
or on Federal Land.

.03 Additional certainty to investors 
provided by this notice. The Treasury 
Department and the IRS are providing 
this relief to complement previous relief 
provided through the list of excusable dis-
ruptions under section 4.02(2) of Notice 
2016-31 and section 6.03 of Notice 2018-
59, which potentially would cover the 
complicating factors described in section 

3.02 of this notice (and therefore would 
disregard them, and the delays resulting 
therefrom, for purposes of determining 
whether a taxpayer satisfied the Continu-
ous Construction Test or Continuous Ef-
forts Test with regard to a qualified facility 
or energy property).

SECTION 4. EXTENSION OF THE 
CONTINUITY SAFE HARBOR FOR 
SECTIONS 45 AND 48

.01 Qualification for Continuity Safe 
Harbor Extension. A qualified facility or 
an energy property construction project 
that is an Offshore Project or a Federal 
Land Project (each as defined in section 
4.02 of this notice) satisfies the Continuity 
Safe Harbor if a taxpayer places the qual-
ified facility or energy property that is the 
subject of the project into service by the 
end of a calendar year that is no more than 
10 calendar years after the calendar year 
during which construction of the project 
began.

.02 Definitions. For purposes of qual-
ifying for the Continuity Safe Harbor ex-
tension under section 4.01 of this notice, 
the following definitions apply:

(1) Federal Land. The term “Feder-
al Land” means any land owned or con-
trolled by the United States.

(2) Federal Land Project. The term 
“Federal Land Project” means a qualified 
facility or an energy property construction 
project—

(a) more than 50 percent of which will 
be placed in service on Federal Land, as 
determined by relative value or relative 
area; and

(b) that will require the construction 
of one or more high-voltage transmission 
lines to connect the qualified facility or 
energy property to the Grid.

(3) Offshore. The term “Offshore” 
means any inland navigable waters of the 
United States or any coastal waters of the 
United States.

(4) Offshore Project. The term “Off-
shore Project” means a qualified facility 
or an energy property construction project 
that will be placed in service Offshore.

SECTION 5. NO RULE

The IRS will not issue private letter 
rulings or determination letters to a tax-
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payer regarding the application of this 
notice, the prior IRS notices, or the begin-
ning of construction requirements under 
§§ 45 and 48.

SECTION 6. EFFECT ON OTHER 
DOCUMENTS

Each of Notice 2013-29, Notice 2013-
60, Notice 2014-46, Notice 2015-25, 
Notice 2016-31, Notice 2017-04, Notice 
2018-59, Notice 2019-43, and Notice 
2020-41 is clarified and modified.

SECTION 7. DRAFTING 
INFORMATION

The principal author of this notice is 
Jennifer Bernardini of the Office of As-
sociate Chief Counsel (Passthroughs & 
Special Industries). For further informa-
tion regarding this notice contact Jennifer 
Bernardini on (202) 317-6853 (not a toll-
free number).

COVID-19 Relief for 
Employers Using the 
Automobile Lease Valuation 
Rule

Notice 2021-7

I. PURPOSE

In response to the ongoing Coronavi-
rus Disease 2019 (COVID-19) pandemic, 
this notice provides temporary relief for 
employers and employees using the auto-
mobile lease valuation rule to determine 
the value of an employee’s personal use 
of an employer-provided automobile for 
purposes of income inclusion, employ-
ment tax, and reporting. Due solely to 
the COVID-19 pandemic, if certain re-
quirements are satisfied, employers and 
employees that are using the automobile 
lease valuation rule may instead use the 
vehicle cents-per-mile valuation rule to 

determine the value of an employee’s per-
sonal use of an employer-provided auto-
mobile beginning as of March 13, 2020. 
For 2021, employers and employees may 
revert to the automobile lease valuation 
rule or continue using the vehicle cents-
per-mile valuation rule provided certain 
requirements are met.

II. BACKGROUND

If an employer provides an employee 
with an automobile that is available to 
the employee for personal use, the value 
of the personal use must be included in 
the employee’s gross income. Treas. Reg. 
section 1.61-21(b)(1) states that an em-
ployee must include in gross income the 
amount by which the fair market value of 
a fringe benefit exceeds the sum of: (1) 
the amount, if any, paid for the benefit 
by or on behalf of the recipient; and (2) 
the amount, if any, specifically excluded 
from gross income by some other section 
of subtitle A of the Internal Revenue Code 
of 1986. The value of an employee’s per-
sonal use of an employer-provided au-
tomobile may be determined under the 
automobile lease valuation rule to the ex-
tent the employer meets the requirements 
under section 1.61-21(d). Alternatively, 
an employer may determine the value 
of the personal use by using the vehicle 
cents-per-mile valuation rule to the ex-
tent the employer meets the requirements 
under section 1.61-21(e)(1) or the com-
muting valuation rule to the extent the 
employer meets the requirements under 
section 1.61-21(f).1 The rules set forth in 
sections 1.61-21(d)(7) and 1.61-21(e)(5) 
(the “consistency rules”) provide that the 
employer and the employee must use the 
chosen valuation methodology consis-
tently, except that the employer and the 
employee may use the commuting val-
uation rule if the requirements for it are 
satisfied.

Section 132(a)(3) of the Internal Rev-
enue Code provides that gross income 
does not include any fringe benefit that 
qualifies as a working condition fringe. A 
working condition fringe means any ben-

efit provided to an employee of the em-
ployer to the extent that, if the employee 
paid for the benefit, the payment would 
be allowable as a deduction under section 
162 or 167. Employers that provide vehi-
cles for their employees’ use can exclude 
as a working condition fringe the amount 
that would be allowable as a deductible 
business expense if the employee paid 
for its use. If the employee uses the ve-
hicle for both business and personal use, 
the value of the working condition fringe 
is the part determined to be for business 
use of the vehicle. Amounts that are ex-
cluded from gross income under section 
132 are also excluded from Federal In-
surance Contributions Act (FICA) taxes 
(social security and Medicare, includ-
ing Additional Medicare Tax), Federal 
Unemployment Tax Act (FUTA) tax, 
and Federal Income tax withholding. 
Sections 3121(a)(20), 3306(b)(16), and 
3401(a)(19).

On March 13, 2020, the President of 
the United States issued an emergency 
declaration under the Robert T. Stafford 
Disaster Relief and Emergency Assistance 
Act in response to the ongoing COVID-19 
pandemic. As a result of the pandem-
ic, many employers suspended business 
operations or implemented telework ar-
rangements for employees. Consequently, 
employers have indicated that business 
and personal use of employer-provided 
automobiles has been reduced for employ-
ees. However, due to the way in which the 
value of an employee’s personal use of an 
employer-provided automobile is comput-
ed using the automobile lease valuation 
rule under section 1.61-21(d), employ-
ers have noted a resulting increase in the 
lease value required to be included in an 
employee’s income for 2020 compared to 
prior years. In contrast, determining the 
value of an employee’s personal use of an 
employer-provided automobile using the 
vehicle cents-per-mile valuation rule re-
sults in income inclusion of only the value 
that relates to actual personal use, thereby 
providing a more accurate reflection of the 
employee’s income in these circumstanc-
es.

1 Employers that qualify for use of the commuting valuation rule under section 1.61-21(f) determine the value of a vehicle they provide to an employee for commuting use by multiplying 
the number of one-way commutes by $1.50. Use of this rule is subject to stringent requirements, such as having a written policy limiting the employee’s use to commuting and de minimis 
personal use.


	Internal Revenue Bulletin 
	The IRS Mission
	Part I
	Part III
	Part IV
	Definition of Terms
	Numerical Finding List
	Finding List of Current Actions on Previously Published Items
	Internal Revenue Service

